
STATE OF NEW YORK
STATE TAX COI'IMISSION

In the Matter of the Petition

o f

Barger Crusade

Central  State Decorators Supply Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art icle 28 & 29 of the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

19th day of September, 1980, be served the within not ice of Decisioa by nai l

upon Barger Crusade, Central  State Decorators Supply Co.,  the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Barger Crusad.e
Central State Decorators Supply Co.
Oakhil l Park
Elmira, l i [Y 14905

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on sai_d wrapper

pet i t ioner.

Sworn to before me this

AIT'IDAVIT OF MAITING

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

tenber,



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matt.er of the Petition

o f

Barger Crusade

Central  State Decorators Supply

for Redeterminat ion of a Def ic iency or

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  3 /1 /71-B/37 /77 .

C o .

a Revision

AFFIDAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of Septenber,  1980, he served the within not ice of Decision by mai l

upon George T. Mahshie the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. George T. Mahshie
President iat  P1aza, 550 E. Genesee St.
Syracuse, NY 1}202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Ssrorn to before me this

of September,



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?2?7

Septenber 19, 1980

Barger Crusade
Central  State Decorators Supply Co.
Oakhi l1 Park
Elmira, NY 14905

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative 1evel.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 122?7
Phone # (518) 457'6240

Very truly yours,

STATE TAX COUUISSION

Peti t ioner '  s Representat ive
George T. Mahshie
President iaL Plaza, 550 E. Genesee St.
Syracuse, NY 13202
Taxing Bureaut s Representat ive
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STATE OF NEI,'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BARGER CRUS$E

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for the
Per iod  March  1 ,  1971 th rough August  31 ,
t 9 7 t .

DECISION

Pet i t ioner ,  Barger  Crusade,  0akh i11  Park ,  E lmi ra ,  New York  14905,  f i led  a

pet i t ion for revision of a determinat ion or for refund of sales and use taxes

under Art ic les 28 and 29 of the Tax Law for the period March 1, 1971 through

Augusr  31 ,  7977 (F i Ie  No.  14166) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, 333 East Washington Street,  Syracuse,

New York ,  on  May 16 ,  1980 a t  9 :15  A.M.  Pet i t ioner  appeared by  George T .

Mahsh ie ,  Esq.  The Aud i t  D iv is ion  appeared by  Rarph J .  vecch io ,  Esq.  (Pau l

L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSTIES

I.  Whether pet i t ioner is personal ly l iable for sales taxes due from

Central  State Decorators Supply,  fnc. for the period March 1, 1977 through

A u g u s t  3 1 ,  1 9 7 1 .

I I .  Llhether the amount of sales taxes due determined for the period

June 1 ,  1971 th rough August  31 ,  1971,  i s  cor rec t .

FINDINGS OF FACT

1. Cent.ral  State Decorators Supply,  Inc. was engaged in the sale of

pa in t ,  wa l lpaper  and decora tor ' s  supp l ies .  Pet i t ioner ,  Barger  Crusade,  together

with Raymond Shaheen, formed Central  State Decorators Supply,  Inc. in May,
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1968, each of which owned 50 percent of the outstanding stock. Pet i t ioner

held the off ice of secreLary-treasurer.  In February, 
'1.970, Robert  Parker

invested in the corporat ion and was named president.

2 .  0n  February  2 ,7972,  Cent ra l  S ta te  Decora tors  Supp ly ,  Inc .  f i l ed  a

pet i t ion in bankruptcy with the United States Distr ict  Court ,  Northern Distr ict

of  New York.

3 .  0n  May 21 ,  1973,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Determinat ion

and Demand for Paynent of Sales and Use Taxes Due against pet i t ioner for the

per iod  March  1 ,  1971 th rough JanuarY 3 ,  1972 fo r  taxes  due o f  $2 ,875.62 ,  p lus

i n t e r e s t  o f  $ 2 8 1 . 9 5 ,  f o r  a  t o t a l  o f  $ 3 , 1 5 7 . 5 7 .  T h e  l i a b i l i t y  w a s  p r e d i c a t e d

on pet i t ioner being an off icer of Central  State Decorators Supply,  Inc. The

amount of tax due was based on an unpaid return for $775.62 f i led for the

per iod  end ing  May 31 ,  1971 and es t imated tax  o f  $21100.00  fo r  re tu rns  no t

f i led  fo r  per iods  therea f te r .

4 .  0n  Apr i l  B ,  1976,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Assessment

Rev iew wh ich  rev ised the  tax  due to  $1 ,438.64 ,  p lus  in te res t  o f  $179.20 ,  fo r  a

to ta l  o f  $1  ,677.84 .  Sa id  rev is ion  was based on  a  le t te r  f rom the  bankruptcy

trustee which stated in part :

" In reviewing the sales journal,  I  f ind the only sales post ings for
the  per iod  beyond May 31 ,  1977 to  be  $5 ,960.56  fo r  the  month  o f
June, Ig7I,  with nothing beyond that t ime. I  do not know whether
this was because they had no sales or because there were no post ings

of sales. In any event,  the company was heading downhi l l .  Since
there were no employees after August 20, 1971, i f  we assume monthly
sa les  o f  $6 ,000.00 ,  there  wou ld  be  tax  owing  on  2  2 /3  months  mak ing
s a l e s  f o r  t h a t  p e r i o d  o f  $ 1 6 , 0 0 0 . 0 0 . "

The revision also ref lected a dividend payment of $296.98 from the

bankruptcy distr ibution.

5. The unpaid sales tax return f i led for the period March 1

May 31,  L97I  was s igned by Rober t  Parker '  as pres ident .

1971 th rough
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6. Robert  Parker hired Michael Seikaly as the bookkeeper for the corporat ion

in  June,7970.  Mr .  Se ika ly 's  du t ies  inc luded main ta in ing  the  books  and records

and preparing tax returns. Mr. Seikaly test i f ied that for the durat ion of his

employment Robert  Parker signed al l  checks, deposited the business receipts,

paid the bi l ls and was the sole party responsible for the day-to-day f inancial

affairs and managernent of the corporat ion.

7 .  Pet i t ioner  res igned h is  o f f i ce  o f  secre tary - t reasurer  in  September ,

7970. During the period at issue, pet i t ioner was a shareholder of the corporat ion

but was not involved in the operat ion and management of the corporat ion.

CONCIUSIONS OF IAW

A.  That  sec t ion  1131(1)  o f  the  Tax  Law prov ides :

" 'Persons  requ i red  to  co l lec t  tax '  o r  'persons  requ i red  to
col lect any tax imposed by this art ic le '  shal l  include: every
vendor of tangible personal property or services I  .  .  .  Said terms
shal l  also include any off icer or employee of a corporat ion or of a
dissolved corporat ion who as such off icer or employee is under a
duty to act for such corporat ion in complying with any requirement
of this arLicle and any member of a partnership. "

B .  That  sec t ion  1133(a)  o f  the  Tax  t raw prov ides  tha t  " . . .every  person

requ i red  to  co l lec t  any  tax  imposed. . .sha l1  be  persona l ly  l iab le  fo r  the  tax

i m p o s e d ,  c o l l e c t e d  o r  r e q u i r e d  t o  b e  c o l l e c t e d . . . r '

C .  That  pe t i t ioner ,  Barger  Crusade,  was no t  a  "person requ i red  to  co l lec t

tax"  fo r  the  per iod  a t  i ssue w i th in  the  mean ing  and in ten t  o f  sec t ion  1131(1)

of the Tax Laral  therefore, he is not personal ly l iable for the tax under

sec t ion  1133(a)  o f  the  Tax  Law.  Voge l  v .  New York  S ta te  Dept .  o f  Taxat ion  and

F i n a n c e ,  9 8  M i s c . 2 d  2 2 2 .

D.  That  s ince  pe t i t ioner  i s  no t

the correcLness of the tax determined

m o o t .

l iab le for  the tax,  the issue regarding

fo r  t he  pe r i od  end ing  Augus t  31 ,  1971  i s
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E. That the petit ion of Barger Crusade

Determination and Demand for Payment of Sales

1973 as amended by the Notice of Assessment

cance l l ed .

DATED: Albany, New York

sEP f I f980

is granted and the Notice of

and Use Taxes Due issued May 2L,

Review dated Apri l  8, 7976 is

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


